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CHITHER A PROVISICV ALLCWING STATES 7O PEIBMIT
HOCHNICHTCORMING SICN REIMQVAL BY SMCRTIZATICON RATHER
THAN MONETARY CCMPENSATICN I3 CCNSTIT'TICNAL
QUESTION
wnectiar a zrovision allowing States to Bermit nenconformine
sign removal by amortization rather than monetary )

compensatlicn is constituticnal under
Cons

the Unirtead States

titucticn.
ANSWER

Consistent with the earlier opinion of this office, T
conclude that a provision allowing noncenforming highway
signs to be removed through am i
would permi= coupment of a sign owner-
constituticnally vulnerable.
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BACKGROUND

On Jurne 25, 1986, this office issued an opinion which
conclucded trhat under the Federal Constitution and in most
States, remcval of nonconforming signs after a period of
amortization, ut payment of moneta
constitutional. We wrote the opinicn a
a procosal to delete the provision of ¢
Seautification Act that requires States
compensation upon removin
controlled highways.
Beautification Act pro

t that time because of
he Federal Highway

ich was

constitutionally based

The Administration has
end the reguirement to
question of whether to
Since 1986, there have
decisions both in the U
other State and Federal
based on post-1986 deve

or had only Statutory roots.

which would
leaving the

o the States.
icant land use
n a number of
Thus, a review of the issue,
seemed in order.

proposed a bill, S. 610,
pay cash compensation,
pay cash compensation t
been a number of signif
.S. Supreme Court and i
courts,
lopments,



DISCUSSION
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~woLZ4 Ton Zorming usas must a ama
-ZuIT nas addressed the issue ©1 saveral occasizns ang nas
n2T o reguir cempensaticn, sven where the regulaticn has
rasulted a diminuticn in the valee c? particular procerty,,
20 lcnz a Se restricticn advanced legitimate State )
interasts 4Agins v. City of Tiburon, 147 U.s. 235, 261-52,
120 g.Cx 38, 2141-42 (1980);: Penn Cencral Transporratjon
CC. v. Tity of New York, 438 U.s. 103, :33 n.36, 98 §,.ct.
2546, 1556 (12968}).

Generally, coure decisicns have viewed amortization

provisizns applied to particular sign and site owners as
ccnsci:utionally valid when they have pet the test of
reascnableness. When signs designated for ‘removal (i.e.
nonconiorming) are allowed to remain in place for a pericd
sufficisntly leng to permit sign owners ro recoup their
economic investments in the signs, the Zoning or other land
use control ordinances have usually been sustained as being
reasonable in their application. Most State courts have
rejected constitutional challenges to amortization schemes if
the rceriod was ‘reasonably long enough to allow the sign
cwner to recoup his investment . . " Major Medjia of
Southeastc, Inc. v. City of Raleigh, 621 F. Supp. 1446, 1452-
33 (D.N.C. 1985). See also 22 A.L.R. 3d 1134 (1968 and 193¢
Supp). Factors which courts have relied upon in reviewing

the sign is maintained and the harm to the pubiic if the
Structure remains standing beyond the Prescribed pericd.

Since 1585, there have been a number of Supreme Court cases
wherein statutes, regulations, and ordinances purporting to
regulate land use as an exercise of the police power have
been challenged as “takings" for which just compensation is
required under the Fifth Amendment to the Constitution, or as
applied to the States, under the Fourteenth Amendment. It

question of amortization, given the heightened Scrutiny that
land use centrol requlations have received 48 a result of the
recent challenges. While none of the recent Supreme Court
decisicns dealt directly or indirectly with the issue cof
amortization in liey of compensation for the removal of
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I Ty State or lscal duthoritiss mav
¥S" reguiring the Layment of Fusg
Tifth cr fourtsenth ~mendments,
Z2vigwsd thess czgsss i an atiempt o discarn wna8tnasr
.3 incdizate a&7Y <nange Ly the courrs in their
2 tradiciznal Zzning methods for dealing with =--s
~lzn of TCnCCnIorming uses through the procass cf

arent that mest amortization provisions sustained by
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recent
$rocess might be applied in individual cases than was
tormerly required. State law on the issue of amortizaticn in
lieu ¢f compensaticn ramains substantially unchanged.

lana use control cases involving "takings" issues that
received the most attentioen from the commentators ara as

-

Keystone Bituminous Coal Assoclation v, DeBenedictis,
480 U.S. 476, 107 S.Ct 1232 (1987)

Nollan v. Califernia Coastal Commission, 483 U.5. 825
107 s.Ct. 3141 (1987)

’

Hedel v. Irving, 481 U.s. 704, 107 s.ct. 207§ {1987)

First English Evangelical Lutheran Church v. County of
Los Angeles, 482 U.s. 1304, 107 s.ct. 2378 (1987)

Naegele Qutdoor Advertising, Inc. v. City of Durham, 844
F.2d4 172 (4th Cir. 1988)

Georgia Qutdoor Advertising, Ine. v. City of
Waynesville, 900 F.2d 783 {éth Cir. 1990)

Nene of these cases Suggests any fundamental shift with
réspect to the validity of amortization as a tool to
extinguish nonconforming uses.

Keystone takes essentially the same position as Agins, supra.
A land use regulation effects a taking only if it does not
advance a legitimate state interest or denies an owner all
e€conomically viable use of his land. Keystone noted that
the Supreme Court has examined the "taking" question by
éngaging in "essentially ad hoc, factual inquiries that have
identified several factors -- such as the ecconomic impact of
the requlation, its interference with reasonable investment
backed expectations, and the character of the government
action --- that have particular significance.*



Aeystcrne went on to say at 480 U.S. 495 and 497;

‘ad hog, facrtual ingquiries" nust be conducted with
Ct to specifiic property, and the barticular
2zi.mates of economic impact and uitimate valuation

== nT In the unigue circumstances.

ause our test for regulatory taking requires us to
rcare the valuve that has been taken from the property
A the value that remains in the property, one of +ha
tical guestions is determining how to define the unit
property "whose value is to furnish the denominator
the fraction." ([Citations omitted. ]
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Thus, Zeystone makes no suggestion that amortization statutes
would te per se unconstitutional. Te the contrary, it
suggesTs that a case by case analysis based upcon the terms of
the statute involved would be appropriate. Thig ig exactly
what the law was before Keystone.

Nollan and First English shed no light on the question of
amortization at all. The Principal holding in Nellan is that
the governmental interest advanced by a land use regulation
must reasconably relate to the land use restriction being
imposed. Nollan put the issue in terms of requiring a
reasonable nexus between the government interest and the land
use constraint.

Nexus and amortization are not mutually exclusive concepts.
A case such as Nollan, which arguably tightens the
requirement to relate a specific governmental purpose to the
land use restraint being imposed, does not change the law on
now valid land use restraints may be implemented. Further,
nexus 1s not a new idea in land use law, Although Penn
Central, supra, began its analysis of a taking allegation by
examining whether a use restriction was ‘reasonably necessary
to the effectuation of a substantial government purpose," 98
S. Ct. at 2660, in Nollan, the Court used a strict
interpretation to examine the fit between the challenged_
regulation and the claimed State interest. It required that
the regulation "substantially advance a legitimate state
interest." See also McNulty v. Town of Indialantic, 727 F.
Supp. 604 (M.D. Fla. 1989), in which the district court
focused on this point in explicitly applying Nollan.

As to First English, that case deals with the issue of
temporary takings. Its holding is that if 2 particular
ordinance would effect a taking if imposed permanently, it
could also result in a taking even if it were impcsed for a
limited period of time. The Supreme Court avoided applying
its holding in that case to permanent land use controls or



restricticns. Thus, nothing in Firse Znglish changes the law

with r=spect 22 a permanent prohibiticn of $igns which have

associz2ted with it an amortization cer:sd Tequiring removaj
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Adodel zZresents a clear ‘taking” matter and holds that
extinguisnment of certain fractional interests in Indian
allotments and the abolition of devise and descent interests
without reimbursement resulted in an unconstituticnal taking.
Again, this holding has nothing to do with amortization-based

precigitously.

There has been a series of recent Federal districe and
Circuit court cases involving cutdoor advertising signs that
deal directly with the amortization versus just compensation
issue. These cases were decided in full awareness of the
above-menticned Supreme Court decisions, which underscores
the view that the Supreme Court cases did not change the law

In Georgia Outdoor Advertising v. City of Waynesville, 900
F.2d 783, 786, 789 (4th Cir. 1990), the court said:

* % *

In summary, because we concluded in Waynesville I [833
F.2d 43 (4th Cir. 1987)] that this ordinance advances a
legitimate State interest, we vacate the district
court’s orders holding the ordinance unconstitutional on
its face and enjoining enforcement of the same.

Relying on Xeystone and Penn Central, the court in Naegele
Outdcor Advertising, Inc. v. City of Durham, 844 F.2d 172 ©
(4th Cir. 1988), properly framed the analysis under the
second prong of Keystons. First, one must designate "the
appropriate unit of . ., . (property} affected by the
ordinance." Second, one must determine whether the ordinance
denies the landowner economically viable use of the appropri-
ate unit of itg property by considering the following factors
identified in Penn Central: (1) the "“econcmic impact of the
regulation on the claimant," (2) the "extent to which the
regulation has interfered with distinct investment backed
éxpectations,” (3) the “character of the governmental ac-
tion." Durham went on to énumerate several factors that the
district court should consider in applying the Penn Central
criteria:



The court sheculd make findings pertaining =o every
zsrect oI Naegele’'s business that wil! De affecrted Dy
=g ordinance, Including the number of billboards that
Tan te econcmically used for noncommercial advertising,
*n2 number that are economically useless, the terms cf
ta2gels’'s _eases for bhillboard locations, the land
Naegele owns fcr locatiens and whether it has any cther

2Conemic use, the ccst of billboards that cannct ke
used, the depreciation taken on the tillboards and thejir
actual life expectancy, the inceme during the grace
period, the salvage value of billboards that cannot ke
used, the loss of sharing revenue, the percentage of
affected signs compared to the remaining signs in
Naegele’s business unit, the relative value of affected
and remaining signs, whether the amortization period is
reasonable, and any other evidence presented by the par-
ties that the court deems relevant. 844 F.2d at 173,

It s clear that Durisam and Waynesville clearly support the
continued vitality of a "reasonable” amortization period.

In Major Media of the Southeast v. City of*Raleigh, 792 F.2d
126% (4th Cir. 1986), cerr. denied, 479 U.sS. 1102 (13987), a
case cited in our 1986 opinion, the cocurt affirmed the
district court’'s decision that a sign ordinance with as k
yYear amortization period was not a taking where the period
permitted recoupment of sign owner‘s investment. Recently,
the Fourth Circuit reaffirmed this decision, ruling in
Major Media of the Southeast v. City of Raleigh, 920 F.2d 23
(4th Cir. April 9, 1991), that the districet court correctly
found that neither the facts nor the law had sufficiently
changed “"to warrant relief from the 1985 judgment."” The
court also noted that Durham had "clarified the test for
regulatory takings, primarily by requiring detailed findings
on whether the amortization period is reasonable. -

It is important to note that the Fourth Circuit’s analysis of
Nollan, First English and Hodel exactly parallels our own
analysis of these decisions. As for the effect of Nollan, -~
Hodel and First English, it is clear that the Supreme Court’s
focus in these cases was not on amortization or the
reasonableness thereof in dealing with the issuae of
"takings." As the court said in Durham, 844 F.2d at 177
(citations cmitted):

Contrary to Naegele’s suggestion, First English
Evangelical Lutheran Church v. County of Los Angeles,
Hodel v. Irving, and Nollan v. California Coastal
Commission are distinguishable because they address
significantly different taking issues. Firse English
holds that a temporary regulatory taking that has
already denied an owner all use of its property requires
just compensation for the period during which the taking



was effective. See 107 5. cr. ¢ 2389. Hodel helq a

ciaimants’ fractional interest in Indian alletments,
acclishing devise and descent of the interests, without
cocmpensation. 107 S.C:z. ate 20B4. It s &pparent,
ncwever, that the Durham ordinance does not deny Naegele
ail use cf its Droperty. Instead, 1like the sratute
upneld in Keystone, 107 S.Ct. 1232, it directly affacrs
cnly a part of the PTOPerty. In Nollan the Court
invalidated a requirement that the owner of Seachfrone
pProperty grant a public easement in order to cbtain a
permit to rebuild a dwelling on his lot, The conditioen
requiring an easement violated the taking clause because
it did not serve a governmental pPurpose related to the
permit to rebuild., 107 g, Ct. at 3146-50, Here, in
contrast, the prohibitien 0f certain billboard

Thus, Nollan, First English, and Hodel all dea] with the
Scope and propriety of governmental regulation of Property in
general. They simply do not relate to the*constitutionality
of a particuylar zoning ordinance. They are entirely silent
about the propriety of an amortization plan associated with a
proper billboard or other land use control ordinance.

As we have indicated earlier, and as our 1386 opinioen noted,
@ large number of decisions from a variety of Jurisdictions
Support the proposition that amortization Provisions are
valid if they are reasonable,.

nonconforming uses in local zoning matters: California,
Colorado, Florida, Illinois, Iowa, Kansas, Louisiana, Maine,
Maryland, Nebraska, Nevada, New Hampshire, New York, North
Carolina, South Carolina, Texas, and Washington., 23 A.L.R.
3d 1134 (1968 and 1990 Supp.) Most of these cases were duly
noted in the 1986 opinion of General Counsel, ang they remain
valid today.

The attached report of the General Accounting Office, dated
February 6, 1991, documented several additional States as
allowing amortization as part of local zoning: Arkansas,
Connecticut, Delaware, New Mexico, Minnesota, Kentucky, and
Tennessee. As noted in LaChapelle v. Goffstown, 107 N.H.
485, 225 A.2d 624 (1967):

A blanket rule against amortization pProvisions should be
rejected because such a rule has a debilitating effaect
on effective zoning, unnecessarily restricts a state’s
pPolice power, and prevents the operation of 4 reasonable
and flexible metheod of eliminating nonconforming uses in
the public interest.



Cn the other hand, two recent State court cases hold =hat
a@MGrT.zation 1s per se unconstitutional as a means of
removing any lawful nonconfcrming uses under local zoning.
PA Nor-hwesrern Distriburors, Inc. v. The Township orf Moon,
584 A. Zd 1272 (rPa. 1330). The case involved restrictin
locations of adult btook stores, but the principle invoived
could be applicable to any nonconforming use, including
aoncenicrming signs. The court said, at 585 A.2d 1375:

A lawful nonconforming use establishes in the property
owner a vested property right which cannot be abrogated
or destroyed, unless it is a nuisance, it is abandoned,
or it is extinguished by eminent domain.

See also, Lamar Advertising of South Georgia, lnec., et al,,
v. City of Albany, 389 S.E.2d 216 (Ga.1990).

Pennsylvania and Georgia are among seven States in the nation
whose courts have for many years taken the position that
provisions for the amortization of nonconforming uses are
necessarily invalid under their State Constitutions. The
others are Indiana, Michigan, Missouri, New Jersey, and Chio.

In sum, this review of recent Federal and State case law
shows that little has changed since our review in 1986. As a
matter of Federal law, amortization remains a constitutional
way of extinguishing nonceonforming land uses, including
nonconforming billboards., The principal basis for
challenging an amortization ordinance is to attack it asg
setting an unreasonably short amortization period or that its
underlying purpose does not advance a lagitimate state
interest. That was the law in 198§ and remains the law now.

It is true that the 1987 Supreme Court’s decisions in Nollan,
First English, Reystone, and, to a lesser extent, Hodel,
generated enormous interest and considerable litigation
regarding a whole array of land use isasues. However, this
activity has not changed basic legal principles with respect
to amortization. At most, a few courts have begun to examine
the specifics of certain amortization laws more critically
without questioning their constitutionality per se. This
assessment is true both at the Federal level and in the vast
majority of the States.
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