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Attached for your information is a copy of the referenced

Colorado Court of Appeals decision.

This decision,

which is

consistent with FHWA's position that regulations requiring
reasonable meodifications to signs, does not constitute a taking

requiring the payment of just compensation.

The 13 billboards in question were lawfully erected and pain-
tained by National Advertising before July 1976 when Denver's
sign code was enacted placing a 45-foot height limitation on such
signs, rendering National's billboards "nonconforming."
ordinance allowed a 10-year amortization period that required

nonconforming billboards be removed by July 1986.

However,

The

the

ordinance contained a provision allowing nonconforming killboards
to remain if they were lowered to meet the height requirements.
National failed to conform the subject signs to the ordinance by
July 1986 and filed this suit to challenge Denver's attempt to

enforce the ordinance.

Denver admitted that 2 of the 13 signs could not be lowered to
comply with the ordinance and agreed to pay just compensation for

these signs, as required by 23 U.S.C. 131.

National contended

that the other 11 signs could not be lowered without destroying
their advertlslng effectiveness which constituted a "taking"

requiring the payment cf-just compensation.

The Trial Court

agreed with National based upon its reading of an earlier
Colorade Court of Appeals decision in Root Qutdoor Advertising v.

Cit

reversed in part, 788 P.2d 149, (Colo. 1990),

The Court of Appeals reversed and remanded, with directions,

of Fort Collins, 759 P.2d 59 (1988), affirmed in part,
(Root) .

that

the matter be remanded to the Denver Board of Adjustment- Zonlng
for further proceedings on the effect that bringing the 11 signs
into conformity with the ordinance would have on "their usability

as an advertlslng vehicle."

The court clarifies the previous

holding in Root, which had held that a municipality may not

legally requlre sign owners to remove nonconforming signs from
federal-aid primary and interstate system highways in Colorade
It stressed

without paying just compensation for the taking.



that Root did not hold that a taking occurs when a municipality,
in the exercise of its police powers, requires sign owners to
modify their nonconforming signs to comply with height
restrictions. :

The court points out that the imposition of reasonable zoning and
land use regulations upon private property is a proper exercise
of police power and does not constitute a taking unless the
restrictions fail substantially to advance legitimate state
interests or prevent economically viable uses of the property.
Although a governmental regulation prohibiting all reasonable use
of private property constitutes a taking, property owners are not
entitled to receive just compensation when an ordinance reason-
ably restricts, but does not prohibit, all reascnable use of
their property. Nor are they constitutionally entitled to obtain
the highest and best use of their property or to gain maximum
profits from its use.

I am also attaching two opinions prepared by the Environmental
and Right of Way Law Branch of the Office of Chief Counsel con-
cerning amortization and "takings" in relation to highway beauti-
fication and proposed legislation. One is signed by FHWA's Chief
Counsel and the other by DOT's General Counsel. Chief Counsel's
legal opinion was in support of and attached to a "Takings
Implication Assessment" required by Executive Order 12630, 53 F.
R. 8859 (March 18, 1988) (Takings Order).

Ll O

Richard 0. Jopes

Attachments
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LEGAL OPINION

Question: Does E.O. 12630 apply to grant-in-aid programs such
as the Federal-aid highway program?

Answer: No, E.O. 12630 does not apply to grant-in-aid programs
in general, or the Federal-aid highway program in
particular.

This legal opinion considers whether any actions taken in the
administration of the Federal-aid highway program are subiect
to Executive Order No. 12630, 53 Fed. Reg. 8859 (Mar. 18,
1988) (Takings Order), "Governmental Actions and Interference
with Constitutionally Protected Property Rights." 1In
particular, it analyzes the potential liability of the United
States under the proposed amendment to the Highway
Beautification Act, 23 U.S.C. § 131, contained in the Federal
Highway Administration’s (FHWA) proposed Surface
Transportation Assistance Act of 1991. The Takings Order
requires agencies to

identify the takings implications of proposed
regulatory actions and address the merits of those
actions in light of the identified takings
implications, if any, in all required submissions
made to the Office of Management and Budget.
Significant takings implications should also be
identified and discussed in notices of proposed
rule-making and measages transmitting legislative
proposals to the Congress, stating the departments’
and agencies’ conclusions on the takings issues.

§ S(b).

The Federal-aid highway program is a program of financial
assistance to State highway departments (23 U.S.C. § 145).

In this program, the FHWA interacts only with State highway
departments (23 U.S.C. § 302). The only Federal actions
which take place in this program are contracting with the
State highway departments, formulating the terms of the
contracts, and assuring compliance with those terms. Under
this program, the FHWA takes no requlatory actions directly
affecting property. The only regulations it issues relate to
the terms and conditions of the grants-in-aid contracts. All
actions to construct highways and to carry out conditions on
the receipt of Federal-aid funds are taken by the States.

The Federal government is not obligated to provide financial
asgistance, and the States are not obligated to receive it.
Only about 25% of all highway funds expended in the Unjited
States in a given year are Federal.



Therefore, even if the Takings Order applies to the Federal-
aid highway program, no takings within the meaning of the
Takings Order occur. Discussions of the nature of grant-in-
aid programs, and the Federal-aid highway program in
particular; the kinds of actions to which the Takings Order
applies; amortization and federalism implications of the HBA
under E£.0. 12612, "Federalism" (Federalism Order); and
pertinent FHWA cases follow.

The Takings Order Applies to Regulatory Programs

The Takings Order applies to potential takings of property
by the Federal government stemming from direct government
restrictions on the use of such property. Such regulations
may arise under various scurces of constitutional authority.!l
Therefore, it logically follows that it applies to regulatory
programs, not to grants-in-aid programs, which are not based
on governmental regulatory power and do not directly limit
the use of property. When the United States administers a
grant-in-aid program, its actions are akin to those of a
private party promoting its purpose through contract and
purchase. The United States takes noc actions directly which
affect the rights of private citizens who are not parties to
the grant contract, nor does it preempt State law or regulate
State conduct. These are not the kind of actions which
result in takings, as illustrated by the discussion of the
highway program, below.

The Takings Order came after several Supreme Court cases
dealing with State and local regulatory actions and programs.
In First English Evangelical Lutheran Church v. City of Los
Angeles, 482 U.S5. 825, 107 S.Ct. 2378 (1987), the taking was
effected by an interim ordinance of the County of Los Angeles
in response to increased flood risks resulting from a forest
fire which destroyed the watershed draining into a canyon.

It declared the canyon an interim flood protection area, and
prohibited construction of buildings or structures therein.
The plaintiff church had been operating a campground for
handicapped children in that area. The Court did not
actually hold that the plaintiff had been denied all use

of its property, but decided that if it had, payment was
required, even for a temporary “"regulatory taking.-"

Clearly, the governmental action in this case was a direct
interference with the use of specific property through
regulation of land use.

1 Although general police power resides with the States, Federal
courts frequently refer to the "police power" when discussing
direct Federal regulation for health and welfare, as well as other
Federal requlatory actions which directly impact individuals or
property.



In Nollan v. California Coastal Commission, 483 U.S. 825,

107 8.Ct. 3141 (13987), the taking occurred in the course of

a permitting program administered by the California Coastal]
Commission, a regulatory agency. The landowner of beachfront
property was required to provide an easement to the public
along the ocean as a condition to a permit to replace the
house on the property. The Court found that the condition
was not sufficiently related to the ostensible public purpose
of maintaining visual access to the beach from the other side
of the houses to be a constitutionally valid use of
governmental requlatory power. Again, there was direct
regulation of land by the government.

In Keystone Bituminous (Coal Assocliation v. DeBenedictis, 480
Uu.s. 470, 107 S.Ct. 1232 (1987), the Court found that a state
statute regulating the amount of coal which can be removed
from the ground to prevent subsidence was a valid exercise
of governmental regulatory power, and not a taking requiring
just compensation, because it substantially advanced
legitimate state interests without significantly diminishing
the value of the property and investment backed expectations.
Again, the action involved was land use regulation by the
government. It is clear that these three cases -- or any
other case on exercise of governmental requlatory power and
eminent domain -- all involve sovereign acts.

Further, the Takings Order itself, although it does not state
"this order applies to regulatory programs," is explicitly
limited to Federal actions which could result in a taking of
proprietary interests, implicitly, therefore, limiting itself
to Federal regulatory actions. Its fundamental premises,
after all, are that governmental regulatory power should be
validly exercised, and any possibility that the power will be
exceeded must be recognized, and that the cost consequences
for the United States should be assessed. The Order
throughout refers to regulatory types of actions and uses the
words "regulatory” and "regulation" to designate exercises of
governmental regulatory power. The definitions section is
strong evidence that regulatory actions are the focus of the
Order. For example, § 2(a) states that

"Policies that have takings implications" refers to
Federal regulations, proposed Federal regulations,
proposed Federal legislation, comments on proposed
Federal legislation, or other Federal policy
statements that, if implemented or enacted, could
effect a taking, such as rules and regulations that
propose or implement licensing, permitting, or
other condition requirements or limitations on
private property use, or that require dedications
or exactions from owners of private property.
{Emphasis added.)
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Applying the rule of ejusdem generis, it can readily be seen
that the actions intended to be covered by the Order are
regulatory in nature, and none of which are performed by the
FHWA.

Further, § 5(b) of the Order, which contains the requirement
that agencies identify and analyze takings implications,
clearly makes this requirement applicable to "proposed
regulatory actions." There iz no reason to believe that the
word “"regulatory" 1s used in any but its proper and logical
sense.

Thus, given the nature of grant-in-aid programs in general,
and of the FHWA in particular, these programs do not come
within the purview of the Takings Order.

The Nature of Grant-In-Aid Programs

The authority employed by the government in creating and
administering grant-in-aid programs was definitively
discussed in detail in Pennhurst State School and Hospital v,
Halderman, 451 U.S. 1, 101 S.Ct. 1531 (1981). 1In that case,
the Supreme Court made clear that grant-in-aid programs are
voluntary programs with the States, in which the Federal
government must make any requirement it wishes to impose a
specific contract provision -- which the States may accept or
reject. "The legitimacy of Congress’ power to legislate
under the spending power thus rests on whether the State
voluntarily and knowingly accepts the terms of the

‘contract’”. 451 U.S. at 17, 101 S.Ct. at 1540. Further, "a
mere federal-state funding statute" whose purpose is "simply
‘to assist’" "does no more than express a congressional

preference”". 451 U.S. 18-19, 101 S.Ct. 1540-1541. Clearly,
there is no exercise of sovereign power, although the option
to do so certainly exists. As explained by the Court,

Congress sometimes legislates by innuendo, making
declarations of policy and indicating a preference
while requiring measures that, though falling short
of legislating its goals, serve as a nudge in the
preferred directions. 451 U.S. at 19, 101 S5.Ct. at
1541. (Quoting Rosado v. Wyman, 397 U.S. 397, 413,
90 8.Ct. 1207, 1218.)

The voluntary, contractual nature of the Federal-aid highway
project agreement has long been acknowledged by the courts,
"While the state is constitutionally free to operate its own
highway system, the federal government is not bound
constitutionally or statutorily to grant highway funds to
states which do not operate their systems in accordance with



federal guidelines." State of Nebraska v. Tiemann, 510 F.2d
446 (8th Cir. 1975). The project agreement is treated as an
“express contractual agreement" when its terms are litigated,
e.g., People of the State of California v. United States, 551
F.2d 843 (Ct.Cl. 1977), cert. denied, 434 U.S. 857 (1977).

These judicial findings are directly applicable to the
Federal-aid highway program. It is the States that design,
hold public hearings on, acquire property for, let and
administer contracts for, own, operate, maintain, and control
signs adjacent to, highways. 1In fact, the only amendment to
the National Environmental Policy Act was enacted to
accommodate the States’ direct control over the highway
project development process. Pub.L. 94-83; 1975 U.S. Code
Cong. and Ad. News, p. 859. Any influence that the FHWA has
on these processes is achieved through a voluntary contract,
the project agreement.

It is also pertinent that Congress has decided that
regulatory programs have enough of an impact upon members of
the public to warrant at least the opportunity for notice and
comment procedures, 5 U.S.C. § 553, or hearings, §§ 554, 556,
in the issuance of regulations or rulemaking, but that there
is not enough impact upon members ©of the public to require
the same for grant-in-aid programs {or other similar internal
and financial actions which any organization might perform).
Section 553(a)(2) of the Administrative Procedure Act states:

(a) This section applies, according to the
provisions therecf, except to the extent that
there is involved --

{2) a matter relating to agency management of
personnel or to public property, loans, grants,
benefits, or contracts.

The FHWA/State relationship is specifically defined in FHWA's
statutory authorization. It is made very clear that the
States retain their sovereignty and that they have absolute
control over the extent of their participation in the
Federal-aid highway program. Title 23 provides:

The authorization of the appropriation of Federal
funds or their availability for expenditure under
this chapter shall in no way infringe on the
sovereign rights of the States to determine which
projects shall be federally financed. The
provisions of this chapter provide for a federally
assisted State program. 23 U.S.C. § 145.

The Supreme Court has specifically addressed and upheld this
interpretation of the Federal/State relationship in South
Carolina State Highway Department v. Barnwell, 303 U.S. 177,
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58 S.Ct. 510 (1938). The Court explained that the Federal-
aid highway program has "left undisturbed whatever authority
(to regulate the operation of highways) the states have
retained under the Constitution." 303 U.S. at 184, 59 s.Ct.
at 513.

Further, the Federal role in highway construction is not even
substantive enough involvement to impose tort liability for
negligent design and construction upon the United States.
Mahler v, United States, 306 F.2d 713 (3d Cir. 1962), cert.
denied, 371 U.S8. 923 (1963), contains an exhaustive
discussicn which concludes that the FHWA involvement in
approving the design and construction of a highway is simply
"a means of protecting the federal investment." 30§ F.2d at
722. In fact, the FHWA does not make substantive decisions
on individual highways and cannot be compelled to do so, even
when it refuses to accept a State proposal. Citizens to
Preserve Overton Park, Inc. v. Brinegar, 494 F.24 1212, 1215
(6th Cir. 1374). There are conditions relating to the
acceptance of grant funds, some of which apply to projects
which are actually funded with Federal-aid funds, and others,
such as outdoor advertising control, size and weight
limitations on trucks, speed limits, etec., which apply on a
system wide basisa. In all cases, however, these are
conditions on the grant of funds and not direct requlation of
conduct.

Thus, Title 23, case law on grants-in-aid and highway
programs, and the policy embodied in the APA exemption for
internal matters and financial transactions from public
notice and comment, all form a coherent pattern and lead to
the conclusion that any requlatory action in the highway
program is performed by the States under their own authority.

The Takings Order Does Not Apply to the
Compensation Provisions of the HBA

The Department of Justice (DOJ) has expressed particular
interest in the proposal for the repeal of the compensation
provisicns of the HEA in its present form. The existing
requirement of the HBA is found at 23 U.S.C. § 131(q),
"{j]ust compensation shall be paid upon the removal of any
outdoor advertising sign . . .." This provision does not
impose a land use scheme, but a contract condition upon the
States. Enforcement of this provision of the HBA, as for the
other provisions, is withholding 10% of what would otherwise
be that State’s share of apportioned Federal-aid highway
funds. 23 U.S.C. § 131(b). The Department of
Transportation’s Reauthorization Bill would omit the "Jjust
compensation’ requirement, allowing State law to govern the
issue of whether payment is required.



Thus, the new HBA could involve compensation programs (i.e.,
acquisition/eminent domainj or land use regulation under the
authority of State law, at the option of the State. The DOJ
is concerned about the takings implications of this action
(proposing to omit the "just compensation” requirement).

There are number of reasons why the Takings Order does not
apply to the repeal of § 131(g). 1In the first instance,

the Takings Order does not apply to the repeal of § 131(q)
because the actions which would result in takings (if any)
are performed by the States, not the Federal government.
Further, under the proposed legislation, the HBA would no
longer require removal of existing signs, 8¢ any such
removals would be at the option of the States. The proposed
amendment on its own terms does not explicitly discourage or
encourage the removal of any sign.

In addition, the Order specifically provides that it does
not apply to actions "abolishing regulations, discontinuing
governmental programs, or modifying regulations in a manner
that lessens interference with the use of private property,"
§ 2(a)(l). The repeal of certain provisions of the existing
HBA program is "discontinuing a governmental program, * and
simply removes the Federal presence from State cperations,
returning the parties to the status quo ante and eliminating
the requirement for States to provide statutorg compensation
if the State conatjitution does not require it,

The repeal of a statute cannot logically be considered as
interference with constitutionally protected uses of private
property. Since a statute cannot alter rights which are
constitutionally guaranteed, neither can its repeal. The
contention that the repeal would interfere with the use of
private property, then, is predicated solely on the
assumption that it is a deprivation of Federal constitutional
rights to return compensation issues to the States «- an
untenable position, especially in view of the Executive Order
on Federalism (E.O. 12126).

Section 5 of the Pederalism Order prohibits submission of
legislation to Congress which would "attach to Federal grants
conditions that are not directly related to the purpose of
the grant® (§ 5(b)), or legislation that would "preempt State
law, unless preemption is consistent with the fundamental
federalism principles . . ., and unless a clearly legitimate
national purpose, consistent with the federalism policymaking
criteria . . ., cannot otherwise be met* (§ S5(c)). The

it

2 This takings analysis deals with the exposure of the United
States to a takings claim. The exposure of a State acting
pursuant to its own authority is not directly relevant to this
analysis.




purpose of the Federal-aid highway grant is to construct
highways and control signs, not make State law uniform or
provide a benefit program for the advertising industry.

Thus, a Federal law interfering with or seeking to abrogate
the power of the States to use amortization, especially when
the Constitution would allow them to do so, would be
inconsistent with these principles of the Federalism Order.
Prohibiting amortization is not necessary to construct
highways or control signs, cf. § $(b). Such a legislative
proposal is also inconsistent with the policymaking criteria
of the Federalism Order, which prohibit encroachment upon the
sovereign powers reserved to the States, cf. § 3(b)(2), and
intrusive Federal oversight of State administration, c¢f.

§ 3(cy).

Another reason that the Takings Order does not apply to the
repeal of § 131(g) is that § 131(g) does not affect
constitutional rights. Section 131(g), if taken literally,
is a tautology. The right to just compensation is fully
protected by the Fifth Amendment. This right is not
strengthened by the very general language on compensation
found in the HBA. Therefore, § 131(g) was interpreted to
mean that compensation had to be paid as if compensation were
constitutionally required, i.e., to afford Statutory rights.
Therefore, even if the repeal of a statute could result in a
taking -- which seems extremely unlikely -- the repeal of

§ 131(g) results only in the loss of statutory benefits.
Loss of statutory benefits is not protected by the Takings
Order, nor does it give rise to a cause of action under the
Fifth Amendment to the United States Constitution.

Cash compensation remains an option under the proposed law
for those States that wish to, or must, provide it. The
proposed amendment also provides grant funds to States which
pay compensation. Thus, not only are sign removals not
required; there is not even an outright retreat from the
provision of compensation. The States remain free to provide
it, much as they do now.

All that is changed is that the new provision would remove
the threat that a State’s highway grant might be reduced if a
State fails to pay cash compensation. It is hard to see how
the size of a State’s highway construction grant is related
to a billboard owner‘s property rights, as a matter of
constitutional law.

Even under existing law, it is clear that there is no right
of action by a private party asserting that he or she has
been denied the "benefits" of a grant condition. Enforcement
of the HBA by the Secretary is through a penalty against a
State and the exercise of the sanction is left to the



prosecutorial discretion of the Secretary. Private parties
lack standing to require the imposition of sanctions. Sierra
Club v. Larson, 882 F.2d 128 (4th Cir. 1989).

The Influence 0f the United States Upon the States to
Remove Signs Does Not Create Liability Under the
Just Compensation Clause

It has been suggested that the United States could be held
liable under the Just Compensation Clause on the theory that
the United States is in some way coercing, or otherwise
influencing, the States to deprive their citizens of just
compensation. However, the HBA neither creates rights
enforceable by signowners under Federal law, National
Advertising Co., v. City of Ashland, 678 F.2d 106 (9th Cir.
1982), nor coerces States with the threat of the loss of
funds, State of Vermont v. Brinegar, 37% F.Supp. 606, 617
(D.Vt. 1874). This issue has also been considered with
regard to an almost identical “penalty" imposed by 23 U.s.C.
§ 158, which provides for a 10 % loss of funds (5 % the first
year of noncompliance} for a State‘’s failure to enact the
national minimum drinking age. The Supreme Court rejected
the ccocercion argument and characterized the statutory scheme
as “relatively mild encouragement," South Dakota v. Dole, 483
u.s. 203, 211, 107 s.Ct. 2793, 2798 (1987). Thus, reducing
the amount of Federal-aid funding available toc promote a
collateral purpose is not coercive.

Further, as we have noted above, the proposed amendments to
the HEA do not require the removal of signs, do not encourage
or discourage States to remove signs without compensation,
and even continue to provide funds to States wishing to pay
compensation. This is not “influence" to deny compensation.

The DOJ has cited to case law which might suggest liability
under the Just Compensation Clause based on conduct by the
government which might constitute "influence" to induce a
taking. However, this case law can be distinguished from the
Federal-aid highway program and the HBA. In addition, there
are cases on point in the context of the Federal-aid highway
program which hold the opposite.

In Langenegger v. United States, 756 F.2d 1565 (Fed.Cir.
1985), the plaintiffs made a number of claims against the
United States on the grounds that the United States had
influenced the government of El Salvador to institute
reforms, resulting in the expropriation of the plaintiffs-’
land in El Salvador (facts taken as true for purposes of
summary judgment). The Court of Appeals held that even in
the context of foreign affairs, the United States, acting qua
sovereign, is not liable for persuading another sovereign to
effect a taking.
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Where the actual expropriation is by the hand of a
foreign sovereign, the United States cannot be held"
responsible merely because its activity is that of
“friendly” persuasion regarding general policy,
common among allies, or when the sole benefit to

the United States is the political stability of its
neighbers. Langenegger, 756 at 1572.

It reversed one of the lower court’s findings that this
action did not amount to a taking as a matter of law,

and remanded the plaintiffs’ claim for dismissal without
prejudice until it became clear whether that claim had been
extinguished by the action of the United States in an
international forum.

The actions of the United States in Langenegger are clearly
distinguishable from its actions in the Federal-aid highway
program. In an international context, the actions taken are
those among sovereigns. The pressuxe of the United States,
economic and military, on El Salvador is taken as a relevant
factor in Langenegger. The influence of the United States in
foreign affairs is in sharp contrast to the grant-in-aid
concept, in which the parties are contracting voluntarily to
achieve mutual goals. In fact, the Court in Langenegger,
recognizing that authorized federal officers could effect
takings in other countries when not in the context of war,
specifically distinguished domestic actions:

However, it has been held that United States
officials can hardly effect a taking by measures,
however drastic, they merely advocate should be
taken by state or local officials, NBH Land Co.,
Inc., (v. United States], {576 F.2d 317 (Ct.Cl.
1978)), De-Tom Enterprises, Inc., v, United States,
552 F.2d 337, 213 Ct.Cl. 362 (1977).

The possibility of liability of the United States under

the Just Compensation Clause in Langensgger (if supported

by the facts) was predicated upon the contention that the
United States had caused "extinguishment of a claim under
international law.” 756 F.2d at 1573. Even if liability for
the influence of Federal officers on other sovereigns existed
in the domestic context, clearly there is no extinguishment
of a claim in the Federal-aid highway program.

Yancey v. United States, 10 Ct.Cl. 311 (1980), and United
Nuclear Corp. v. U.S., 912 P.2d 1432 (Fed.Cir. 1990), both
involve the direct exercise of governmental requlatory power
by the United States, and are thus distinguishable from the
grant-in-aid function. In Yancey, the question before the
court was actually whether the Department of Agriculture’s
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statutory authority provided for compensation of the loss of
the value of healthy animals under quarantine. 1In United
Nuclear Corporation, the governmental action which was held
to be a taking occurred in the context of regulation of
uranium mining and in the United States’ capacity as trustees
of the Navajo Tribe. These functions are clearly exercises
of sovereignty and governmental regulatory power, unlike the
Federal-aid highway program. The mining on Indian land
clearly could not go forward without the consent of the
United States, whereas the prosecution of highway programs
requires no Federal consent. ~

There have been cases in which the United States has been
sued for alleged regulatory takings in the administration of
the Federal-aid highway program. The courts have uniformly
found that there is no liability under the Just Compensation
Clause for these actions. For example, in D.R. Smalley &
Sons, Inc. v. United States, 372 F.2d 505 (Ct.Cl. 1967),
cert. denied 389 U.S. 835, the court held that

These grants are in reality gifts or gratuities. It
would be farfetched indeed to impose liability on the
Government for the acts and omisasions of the parties
who contract to build the projects, simply because it
requires the work to meet certain standards and upon
approval thereof reimburses the public agency for a
part of the costs. 372 F.2d at 507

Further, although the United States had established the
standards and regulations pursuant to which the contracts
were drafted, approved the contracts, approved all changes

in the contract, and reimbursed the costs, the court found
that this involvement did not create legal liability under
the Just Compensation Clause, ruling that the plaintiff’s
complaint "does not allege a single affirmative act on the
part of defendant that deprived it of any of its property nor
that interfered with or disturbed its property rights in” any
way." 372 F.24 at 508.

In Custom Contemporary Homes v. United States, 5 Ct.Cl. 88
(1984), the Claims Court squarely addresses the issue of
FHWA’s liability for takings resulting from governmental
action. The plaintiffs’ homes were located in a corridor
through which a freeway was planned, and were allegedly
"rendered unmarketable and valueless." The FPHWA had approved
final location of the freeway, approved the environmental
impact statement, authorized right of way acquisition,
provided funding for the project, and determined compliance
with numerous other Federal laws. The court held that
"{tlhis involvement is insufficient for plaintiffs to
maintain a taking claim against the United States.” 5 Ct.Cl.
at 91. This conclusion is based on the fact that "the
project is clearly a State project and not a federal project.

LY
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Plaintiffs do not allege any affirmative acts on the part of
the United States that deprive them of any of their property.
Liability, if any, lies with the State, and not the federal
government.” 5 Ct.Cl. at 92.

Conclusion

There is no exposure for the United States to a taking claim
based on the HBA, either under current law or as it is
proposed to be amended by the Administration. 1In fact, the
Pederal-aid highway program should be categorically excluded
from the Takings Order because the kind of the actions and
involvement of a Federal agency in a grant-in-aid program in
general, and the Federal-aid highway program in particular,
are not covered by the provisions and intent of the Orxder;
any governmental regulatory power in such programs is

exercised by the States.

./ Steven E. Wermcrantz ~—J
Chief Counsel
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_imuea FPartnersmip. Y. iac. il
Zight Properties. inc.. Bernara Blecker.
“rving Havuun. UHSB. Inc.. .iil Right
Jroperviey, inc. ask/a ausun Black
ina White service No. 1. Inc.. Harond
_evy, nennetn J. Zoetway. Biily J. Xer-
er, Wvoma 3Mercer. YWalter G. Schill.
tearma Berger. Gibraiter Reaity Co..
“rances W. Pheips, Sam 3. Silver ana
lildre@ 3. Ziiver. Petitioners—Appel-
ces,

e BOARD OF ADIUSTMENT (ZON-
"NGY OF the ITY AND COUNTY OF
SENYER ana Ernest C, Capillupo. Fra-
ia L. Mace. Charies R. Cousins, Robert
~abor Booms ana Kathryn Cheever, in-
jividuaily ana 28 Members or the
Board of Adjustment (Zoning) of the
ity and County of Denver. Dorothy
Nepa. as Zoning Administrator of the
City and County and the City and
County of Denver. Respondents-Appei-
'ants.

No. +3CAQ071.

Zolorago . .art of Appeais.

R
Teno oL, 1990,
“wner of hi.coards and owners af
.nd on wmeh -.:hoaras were iocated

sugnt review ol “:ders of municipal de-
“zrtment of zcninz administration which
aguirea owners o cease and desist from

aranung municice. Jode’s height limitation
:ir biitboards. T=z Distriet Court. City
.nd Countyv of [erver, Leslie M. Lawson.
.. granted summary judgment for owners.
‘lunicipaiiny, toars of adjustment-zoning,
-nard mempers. ing zoning administrator
-ppeaied. The Cc.rt of Appeals. Turst J.,
-eid that: 111 murn:c:pality's reasonabie reg-
.lation requirmg -erght modification of
~ilboards did not fer se consttute a taking
‘or which just comzensation had to be paid,
and 2} question of Jact. preciuding entry of
summary Judgmen: for owners. existed as

SURLRET T

noorm

LARre 1o
TEINCLION

VEmess. and
ifieaton consu-
Compensaton

a2 De Laid.
Laverseg  od
-2TI0NS.

Trmanges

Zminent Domatn =2(1.2)

Imposiiion ©I rezsonabie IonIng ana
_nC use requUIalloNs UDQN Drivate Droperty
: troper exercise oI police power and does
:1 constitute a aking unless resunctions
1 fuDSlanualy o aavance  syitimate
"ile INTeresis Or resiricuons trevent eco-
TTmicAlY viaDie uses Of property.

;. Zminent Domamin &=2(1.2)

Aithoughn governmental rezulation pro-
s:biung ail reasonaple use of private prop-
+rty consutuies a taking, propertv owners
zre not entitled to receive just compensa-
*:on wnen ordinance reasonabiv restricts.
Lut does not pronibit, all reasonable use of
sroperty.

3. Eminent Domain &2(1.2)

Property owners are not constitutionai-
‘v entitied o obrain highest and best use of
neir property or 10 gain maximum profits
irom 1S use.

4. Municipal Corporations <=602
Zoning and Planming <=1

Municipaiity may impose reasonable
.miations upon billboards, provided their
..mitations do not jeopardize stale's receipt
~f a share of federaj highwav funds or
:onfiict with other substantiai siate inter-
=318, '

%, Eminent Domain ¢=2(1.2;
Zoning and Planning <=%1
Municipality's reasonabie regulation
requiring neight modification of biliboards
:1d not per se consutute a taking for which
‘ugt compensation had to he paid. since
cwmers would not be forecicsed from ail
reasonable use of their property if modifi-
cavon of billboards couid be secured with-
sut destroving their effectiveness as adver-
using devices.
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o Judgment ==1:1013}

JUESUION I 11l Ireciuding entre -~
- lMMmary )Mdemen: Ior owner of biliboaras
-0a owners of ita an wnich biilboargs

vere located. s:ilited as to whether il
"oargs ¢cowd be :wered to conform to mu-
“iCIDAl OrgINAance 5 felgnt resirienon witn-
.U destroving r:.r elfectiveness. ana thus
~hether reauiring ~owmficaton or il
~0ards pursuant I Jrdinance consututeq a
"AKME for wnich I3t compensation nad to
>2 pald.

slan A Armcin Lootieton, Darrer L.
“amopoetl. Denver {ir peutioners-appeliees.

ztepnen H. Kac.zn, City Atty., Robert A,
zelly ana Karen ~. Avies. asst, City At
8. Cenver. Ior respondents-appeilants.

Judge TURSI

This is an appeal by the Citv and County
of Denver. 1ts Boarg of Adjustment-Zoning
{Board), the Boarc mempers individually,
and the Denver Zorning Administrator from
a summary judgment entered by the dis-
riet court invalidazng certain orders of the
Denver Departmen: of Zoning Administra-
tion which requirea petitioners to cease and
desist from vioiatng the 43~foot height
imuauen for bilthcards iocated within Den-
ver, We reverse znd remand.

Petitioners are Nationa: Advertising
Company, wnich 045 and maintains the 13
milboaras at issue ~zre. iocated within Den-
ver. and certain orizerty owners who lease
property to Natiornz. Advertising Company
and on wnose izx2 these billboards are
‘ocated towners). These billboards. which
were lawfully erected and maintained prior
o July 1976 and are situstad on federal aid
orimary highways :r inlerwtste- highways,
2xceed the 45-foot ~2ight limitaton of Den-
ver Revised Municipai Code § 58-567(a),

Pursuant to Derver Revised Municipal
Code § 33-372(a)i. they are considered
"nonconforming outcoor general adverds-
ing devices ' and. s such. became subject
1o termnation by amortizaton in July 1986
pursuant to Denver Revised Municipai
Code § 55-372(c¥4xd1. That latter orgi-
nance provides:
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Tlhe ment W mamtaimn & UL GTS
4LA0OT ZENEIAI RIVEILINT Gevice whyy
:Xeeeqas tne maximum ST imitayg,
[antained n secton 353-337 snaj erm,.
"ate ten il vears alter -rg date of
shaciment of the oramnarnce :rovme&
‘OWeVer. thal anv sucn Zevice may he
“Wered or reconstructe 5 cenform t
-2 neignt imitations cintameq i zoq.
sion 33-367. '
Sy July 1988, owners naq STOURNL aj] by,
ne 13 of their Denver oiipoarns Which
~ere covered GV the ‘enerai Highway
Zeauuricauon Act of 1963, 32 3.0 5 131
1382) ana the Colorade Uuizoor Adverng,
SEoACt | 43-i-dUl. er zen. 02§ (1984
2epl.Vol. 17 1nto conformity with the zon-
.ng ordinances. These i3 hiilboargs werg
the subject of Department ~f Zoning Ag.
MInistration’s orders 1ssued 1o each of the
owners on October 4. 1986. These orders
required owners to cease and desist from
v10lating the 45-foot heignt limitation of
3 58-06T(a). Owrners appeaied these op
ders to the Board. and after a hearnng, i
found the orders to be vaid.

Owmers soughnt review of the orders and
ceclaratory relief in the district court. The
district court Zetermined that two of the 13
villboards couid not be igwered without
zompiete destruction. and it therefore ruled
that, if those two signs were made 1o com-
ply with the zoning ordinance. Denver
wouid have to pay just Tompensation
“With regard to the other i: Siitboards. the
court determined that they presented a fac
tual 18sue to be resolved at trial whether
they could be lowered withour destroying
their effectiveness as 2averiising signs.

Five davs later., on June 23. 1$88. this
court issued its demsion in Root Outdoor
Advertising, Inc. v. City oy Fort Collint
739 P.2d 39 (Colo.App.198&). a77d in pant,
revd in part. 788 P.2d 14% (Colo.1990)
On the grounds that this case was dispost
tive of all issues invoived. owners filed 2
motion for summary judgment. The o
court agreed. and on reconsigeraton er
tered summary judgment in thewr favon

L

The question common to aii :s3ues in thi
case is whether our holding in Root Owb

“ATIONAL al

[

sor Advertising. ine v City
nd, subra. 13 conuwoihing.
ng OWNers. Wno must moaify
~uve Lheir 51gns 10 conform
-28CXICNIGNS, Wil contnue oy pe
-+a30nabie use of the s:igna .y
_Sat )15 not disposinive, -z
‘1 Root. we neld that a mumi
ot iegaily require sign ownen
-on-conforming signs without
sampensation {or the taking.
Zoot cid not hoid that a taj
“1eN & Mmunic1pality, in the ex
calce  Dowers. requires sign
—oaly their NON-CORIOITIRG a1
wuy with hewgnt restrictions.

‘11 The imposition of reason
sna iand use reguiations upon p
2y IS a proper exercise of p
and does not constitute a taking
restrictions fail substantally to
gitimate state interests or preve
caily viable uses of the prop
Sickle v. Boyes, 797 P.2d 1267
see also Agins v, Tihurom, #i
100 S.Ct. 2138, 65 L.Ed.2¢ 10&
Penn Central Transporiatién
York City, 438 U.S. 104, 98 84
L.Ed.2d 631 (1978).

2,3} Although a governma
Zon prohibiting ail reasonanls
V3le property constitutes a tak
iy owners are not entitled to
compensation when an ordins
adbly restnets. but does not
reasonable use of their propen
they constitutionally entitled
highest and best use of their pr
Zain maximum profits from iu
Sickle v. Boyes. supra: Selion
Springs, 745 P2d 228 (Colo.1¢

Here. Denver concedes that:
removal of the two billboarda-
be lowered to conform to
height restriction are takings
just compensation must be paid
Denver contends that the rems
boards can be lowered to con
Orainance without destroying
Uveness as advertsing device
dispute this, arguing that any-



door Advertising, Inc. v. City of Fort Col-
;.- {tns supra. s controlling. inasmuch as
- the owners. who must modify but not re-
move their signs 0 conform 10 reasonable
restrictions. wiil conunue to benefit by the
reasonable use of the signs, we conclude
<= that it is not dispositive.

In Root. we heid that a municipality may
- not legally require sign owners to remove
non-conforming signs without paying just
~ compensation for the taking. However,
~ Root did not hold that a taking occurs
y - when a municipality. in the exercise of its
“~iEr -~ police powers, requires sign owners to
~ modify their non-conforming signs 1o com-
ply with height resurictions.

- (1] The imposition of reasonable zoning

-and land use regulations upon private prop-
erty is a proper exercise of police power
= -and does not constitute a taking unless the
pestrictions fail substantially to advance le-
“Bitimate state interests or prevent economi-
—_eally viable uses of the property. Van
Sickle v. Boyes, 797 P.2d 1267 (Colo.1990);
see also Agins v. Tiburon, 447 U.8. 255,
400 S.Ct 2138, 65 L.Ed.2d 106 (1980); and
Penn Central Transportation Co. v. New
%7 _York City, 438 U.S. 104, 98 S.Ct. 2646, 57
L.Ed.2d 631 (1978).

- [2.3] Although a governmental regula-

‘§=  ton prohibiting all reasonable use of pri-
= Lyate property constitutes a taking, proper-

"ty owners are not entitled to receive just
compensation when an ordinance reason-
ably restricts, but does not prohibit, all
reasonable use of their property. Nor are
they constituticnaily entitled to obtain the
highest and best use of their property or to
gain maximum profits from its use. Van
Sickie v. Boyeski:bapra; Sellon v. Manitou
Springs. 145 P28~ (Colo.1987).

Here. Denver concedes that the required
removal of the two billboards which cannot
; be lowered to conform to the 45-foot
z height restriction are takings for which

[

just compensation must be paid. However,
=~ Denver contends that the remaining 11 bili-

Ei%._ ordinance without destroying their effec-

oo T tiveness as advertising devices.

=T A

Owners
= - 'dispute this, arguing that any modification

NATIONAL ADVERTISING v. BD. OF ADJUSTMENT Colo.
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of the signs will destrov their advertising
eifectiveness and constitute a taking,

4.53] We disagree with owners' conten-

tion, A munieipality may impose reason-
able limitations upon billboards. provided
that the limitations do not Jeopardize the

state’s receipt of its share of federal high-
way funds or confliet with other substan-
tal state interests. Nationgl Advertising
Co. v. Department of Highways, 751 P.2d
6532 (Colo.1988). If modification of the biil-
boards can be secured withoyt destroying
their effectiveness as advertising devices,
then owners are not foreclosed from all
reasonable use of their property. There-
fore. we hold that Denver’s reasonable reg-
ulation requiring meodification of owners’
property does not per se constitute a taking
for which just compensation must be paid.

I1.

{6] Because a question of genuine faet
exists as o whether the 11 biliboards ean
be lowered to conform to the ordinance’s
height restriction without destroying their
effectiveness, the trial court's entry of
summary judgment was improper. Gleq-
som v. Guzman, 623 P.2d 378 (1981). Like-
Wwise, because this question of fact exists,
the trial court prematurely ordered that the
cease and desist orders at issue were invaj-
id.

The record does not contain any evidence
which would allow the court o resolve the
factual dispute concerning whether the 11
billboards can be lowered without destroy-
ing their reasonable use, Moreover, the
record does not indicate that any evidence
was presented to the agency to allow it to
rule on the factual dispute. Thus. as pres-
ently postured, the record is inadeguate for
judicial review of the Zoning Administra-
tion's action.

Owners are entitled to present evidence
regarding this factual dispute to the Board
for a determination. See £ & G Ine v
San Miguel County Board of Commis-
stoners, 541 P.2d 86 (Colo.App.1975} (not
selected for official publication), Thus, the
matter must be remanded for consideration
of the factual issue.
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The summary Jjudgment IS reversed, and
the cause is remanded with directions that
the matter be remanded to the Denver
Board of Adjustment-Zoning for further
proceedings on the eifect that bringing the
11 signs into conforrmity with the ordinance
would have on their usability as an adver-
tising vehicle.

SMITH and DAVIDSON. JJ.. concur.

R. James NICHOLSON.
Plaintiff-Appeilant,

v.

Irving ASH. E.G. Koelling, Ronaid L.
Seigneur. C.E. Snow, Sandra V. Chad-
wick, Peter M. Eggleston, and Cogawell
& Wehrle, a Partnership, Defendants-
Appellees.

No. B9CAO0459.

Colorado Court of Appeals,
Div. V.

Qct. 11, 1990,

Stockholder/guarantor of loan made to
corporation for acquisition of bank brought
action against. inter alia, promoter and di-
rectors of corporation and bank. seeking to
recover damages suffered when bank
failed. The District Court, City and Coun-
ty of Denver, J. Stephen Phillips, J.. dis-
missed several of stockholder’'s claims for
relief, and stockholder appealed. The
Court of Appeals, Criswell, J., held that
{1) defendants’ alleged representations to
stockholder in conjunction with his pur
chase of stock and guarantee of corporate
debt did not give rise to confidential rela-
tionship creating fiduciary-like duties in fa-
vor of stockholder, zand (2) stockholder's
status as guarantor did not confer standing
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on shareholder to mamntam individua action
agalnst directors.

Affirmed. -

i. Fraud &7

Confidenual reiauionship may arge
when one party justifiably imposes speciaj
trust and confidence in another. so thar
first party relaxes care and vigilance that
he would normally exercise in entering inw
transaction; such confidential relationsaip
may arise from multitude of differing cur
cumstances.

2. Fraud &=7

If confidential relationship is shown to
exist, person in whom special trust i3
placed owes duty to other party similar w
duty of fiduciary, and breach of such duty
gives rise to actionable cause of action for
damages sustained by such breach: person
in whom trust is placed must act in good
faith and with due regard 1o interests of
one reposing confidence.

3. Fraud «=7

Confidential relationship giving rise w
fiduciary-like duty must have been estab-
lished prior to date of transaction that
gives rise to claim; absent creation of true
fidueiary relationship between two pardes
to transaction, representations made by
one party to another in conjunction with
that transaction will not, without more.
give Tise w confidential relationship.

1, Corporations 307

Alleged representations by promoter
and directors of corporation and bank 0
corporate stockholder in conjunction with
his purchase of stock and guarantee of
corporation’s bank acquisition Joan did not
give rise to confidential relationship creal-
ing fiduciary-like duties in favor of stock:
holder, absent allegation of preexisting re
lationship; promoter and directors alleg
edly represented that they possessed exper
tise with respect to banking business and
would oversee bank's operations.

5. Corporations =202, 320(4)

Generally, stockholder cannot maintain
personal action against director or other
third party whose action causes harm ©




