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The purpose of this memorandum is to provide guidance on the question whether non-
conforming signs may be adjusted where action by the State transportation agency obstructs
visibility of the sign from the highway. Consistent with previous guidance on this question, the
provisions of the Highway Beautification Act (HBA) and its implementing regulations do not
permit such adjustments to non-conforming outdoor advertising signs.

BACKGROUND

With the broader use of noise walls around the country, the conflict between the HBA
prohibition against substantial improvement of non-conforming signs and sign owners’ demands
to maintain sign visibility is arising with increasing frequency. Sign owners typically argue that
their investment in the signs, and the economic benefits that flow from the signs, are unfairly lost
if a State does anything to inhibit the effectiveness of the signs. Some States see this as a
problem of growing significance, with implications for projects involving noise walls, grade
changes, and road widening. At least one State perceives a risk that litigation may result in
financial liability and in the establishment of a legal “right-to-be viewed” for outdoor advertising
signs. That State proposed that the FHWA consider classifying non-conforming sign height
adjustments in noise wall cases as an allowable “customary maintenance” activity.

The States where this issue recently arose indicated that sign owners affected by this situation are
citing State laws and practices in other States, including an incident in one State where sign
height adjustments occurred and the FHWA did not initiate an enforcement action. However, in
that unique case, the signs in question became non-conforming as a result of a project location
decision. The FHWA concluded that if there had been better coordination between the State and
the sign owners about the impacts of the project design, the signs legally could have been raised
before they became non-conforming. The FHWA determined that “turning back the clock™ to
permit adjustment of those signs was an equitable outcome in that case. That special situation
raised different issues than the question of permitting adjustments to already non-conforming
signs.







